Introduction
The purpose of this article is to present and discuss Norwegian legislation concerning intellectual disability and criminal responsibility. We will describe the current state of the Norwegian legislation, present a historical overview based on changes in the last century, and discuss the implications for different stages in the criminal justice process. Current legislation has an internationally uncommon feature, in that the rules governing criminal responsibility are based on what is known as the medical principle. This principle entails that criminal responsibility is determined by the defendant's mental health status at the time of the crime. Unlike most other jurisdictions, Norwegian criminal law does not require any causal or correlational relationship between the mental condition and the crime.
Intellectual Disability and Criminal Responsbility

Current Legal Regulations
According to section 20 of the Norwegian Penal Code, persons above the age of 15 who commit crimes and are found to be mentally retarded to a high degree (psykisk utviklingshemmet i høy grad) are not criminally responsible and cannot be punished. 1 In the Norwegian legal literature, the concept of punishment has traditionally been defined as the infliction of an evil that is supposed to be experienced as an evil, 2 or, in Christie's words: to inflict pain. 3 It is an uncommon feature of Norwegian criminal law that the mere existence of serious mental retardation is sufficient to avoid criminal responsibility. The law sets no demand for causality or correlation between a lack of mental capacity and the crime. This is the so-called medical principle in Norwegian penal law, which differs from most other countries. 4 The legal term 'mental retardation to a high degree' is not defined in the Penal Code but has been elaborated through relevant legal sources 5 and covers persons with an intellectual functioning level corresponding to an IQ of below 55. Because of the risk of inaccurate test results, it is explicitly stated that the IQ limit be considered indicative and not absolute. The personality of the offender and his or her level of social functioning are other important factors to consider when diagnosing mental retardation. 6 However, legal sources do not provide more precise guidance than this, and the legal delineation of mental retardation may therefore be difficult and inaccurate. In criminal cases it is for the courts to make the final decision, based on advice from court-appointed forensic experts. It has been debated in Norway whether the courts are too willing to accept the views of forensic experts, and whether the determination of criminal responsibility in such cases is a medical decision or an independent legal decision. 7 Much is at stake for the offender, as a conclusion of 'mental retardation to a high degree' entails a lack of criminal responsibility. Persons who are found to be mentally retarded to a high degree are absolved from criminal responsibility and punishment.
As the main rule, they should therefore be fully acquitted, but can under certain conditions be sentenced to so-called mandatory care (tvungen omsorg), a special type of sentence of indeterminate duration. Norway's Penal Code sets stringent criteria for bringing people with intellectual disabilities (ID) into the scope of mandatory care. 8 These include the commission of a serious and life-threatening crime by a person defined as non-responsible due to ID, with an intellectual functioning corresponding to moderate or more severe ID (IQ<55). The risk of reoffending must also be regarded as high before a sentence to mandatory care can be imposed.
The use this sentence depends on the severity of the crime committed and the assessed risk of reoffending. If the crime is of a kind that poses a serious threat to other people's lives, health or freedom-such as serious violence (including sexual violence) or arson-and the court finds a sufficiently high risk of re-offending, the court will pass a sentence of mandatory care in order to protect society. Less serious crimes of the same character can also be grounds for a special sentence in cases where the offender has committed the same kind of crime previously and a close connection between the former and current crime can be established. Crimes that have been harmful or particularly distressing to society can also result in mandatory care, but here again a risk of the individual committing further offences of the same type must be evident and other measures must be clearly proven to be unsuitable. 9 Sentences of mandatory care are brought to an end through an order from the court or the prosecution authorities when the risk of reoffending is no longer considered real or qualified (see section 65 of the Penal Code). While in mandatory care, the person is under the responsibility of the specialist health services.
Persons with ID who commit crimes and do not meet the criteria of being mentally retarded to a high degree-i.e., those who have an IQ of over 55-are viewed as criminally responsible and are thus given a regular sentence, to be served either in prison or in society (e.g., community service). Where the person has a mild ID, defined as having an IQ of 55-75-which is considered mentally disabled to a lesser degree according to Penal Code sections 78(d) and 80(g)-there is the possibility for the court to reduce the sentence. The evaluation of the proper reduction of the sentence is open for certain judicial discretion, but there is no possibility for the court to absolve the person fully from punishment. Norwegian scholars have criticised this lack of a discretionary basis for absolving an offender with ID from punishment, pointing to the risk of unreasonable results in cases where ID offenders with an IQ of just over 55 are given regular, only slightly reduced, prison sentences. 10 According to the results of a national review, however, these rules in sections 78 and 80 have been almost unused in recent years. 11 8 Penal Code section 63, see also section 62. If criminally responsible persons with ID (i.e., those found not to be mentally retarded to a high degree) commit crimes of a serious nature, they can be sentenced to preventive detention (forvaring). The same criterion is used for a sentence of preventive detention as for one of mandatory care (Penal Code section 40), except that crimes which are harmful to society or of a particularly distressing nature will result in an ordinary sentence. A sentence of preventive detention, as with one of mandatory care, is time-unlimited, and the court may extend the sentence as long as the risk of committing new and serious crimes is considered high. When passing a sentence of preventive detention, the court must set a time frame and a minimum term (Penal Code section 43). A person sentenced to preventive detention cannot be held in prison beyond the time frame given without a new sentence extending it (Penal Code section 43, first paragraph). The minimum term regulates when the person can apply for parole (Penal Code section 44, first paragraph). The maximum time frame the court may set is 21 years (30 years for acts of severe terrorism), and the maximum minimum term is 10 years, or 14 years if the time frame is set to more than 15 years (maximum 20 years for acts of severe terrorism).
The Historical Scope: Care and Custody Throughout the Last Century
The current Norwegian forensic legislation and system concerning people with ID 12 came into effect in 2002. Before January 2002, convicted persons with ID were sentenced to preventive supervision in the municipality where they lived. People with severe ID were considered mentally ill in the legal sense and therefore unfit to be legally punished. People with both severe or less severe ID could be sentenced to preventive supervision, either as a substitute for prison or in addition to it. Convicted criminals with mild ID who were sentenced to prison but were mentally unfit to serve their sentence also had their penalty converted to the same kind of preventive supervision. 13 When deinstitutionalisation was effected in Norway in 1991 and all institutions closed down, there was a significant increase in the number of persons sentenced to preventive supervision up until 2002. 14 Forced to respond to this inc r ease, the authorities initiated a special arrangement with full financial support for the settlement and care of these persons in the community. This arrangement has since been strengthened in the new arrangement of mandatory care (discussed later). The criminal justice system also required alternatives for offenders with ID. This was because of a need, amongst other things, to separate offenders with ID from other offenders with mental disorders, and to give them appropriate care. 15 This led to legislative reform, which in 2002 instituted a new legislative definition of criminal responsibility, a new special sanction for ID offenders, and a national unit responsible for managing all persons sentenced to mandatory care based on serious intellectual disability.
In the first decades of the 20 th century, Danish people with ID were separated into two groups: those with intellectual disabilities and those with 'moral disabilities' . 16 Both groups were treated separately in forensic mental healthcare. According to Norwegian historian Svein Atle Skålevåg, the Norwegian approach was based on a different explanation of ID. The main difference was that in Norway, ID was not classified separately but considered to be part of a spectrum of mental disorder. Skålevåg (2003) 17 argues that different perspectives and professional positions on ID during the first decades of the 20 th century may reflect major differences in diagnostic traditions between these Nordic countries. As a consequence, ID services were subordinated to mental health services in Norway, in contrast with several other countries.
Through the 20 th century, research based on investigations of forensic reports/examinations indicated the presence of a significant proportion of offenders with ID in the Norwegian criminal justice system (CJS). 18 A replication of this study confirmed that at least 10% of all forensically examined alleged offenders had an ID with an IQ of below 75. 19 During the last 30 years, most Western countries have seen a trend towards deinstitutionalisation, including institutions for people with ID. This process has been faster and more complete in Norway and Sweden than in other countries. 20 All the institutions for people with ID have been closed and people with ID are now living in community settings. 21 The specified need for care and treatment for people with ID in Norway is regulated in social service legislation. Services are provided by the municipality, which has responsibility for both the security and welfare of people with ID. Norway closed all its institutions for people with ID in 1991, and municipal authorities were called upon to establish locally based services and accommodation. No institutions were left in the country to serve offenders or other people with a need for specialised services because of concomitant ID.
The effects of deinstitutionalisation in Norway did not appear to have much impact on the frequency and nature of behavioural disturbances and psychiatric disorders among people with ID, 22 causing a need for legal regulation of the use of coercive measures in order to prevent self-harm or harm to others. Hence, a special act regulating the application of restraint measures in caring for people with ID was introduced into Norwegian social service legislation in 1999. 23 These regulations, and consequently these options in Norwegian services for people with ID, appear to be used to prevent some people from offending. 24 However, the number of defendants with ID is probably dependent on the knowledge and attitudes of the caregiver as to the line between challenging behaviour and criminal acts. The civil act on coercive measures can be used to prevent harm, and some criminal offences could possibly have been avoided by use of the coercive civil options.
Competence and Accountability
The legal management of offenders with ID is characterised by a high degree of inconsistency between and within countries. 25 Many approaches are formally prescribed by statute; others have evolved through judicial decisions. 26 The questions of whether a person is 'competent to stand trial' or 'fit to plead' are determined based on such factors as: 1) the ability to understand the nature and potential consequences of the charges brought against oneself; 2) a general understanding of the workings of the court; and 3) an ability to work co-operatively with one's lawyer/partake in one's defence. 27 are standards and suggestions exemplified by the Competence Assessment for Standing Trial for Defendants with Mental Retardation (CAST-MR). 28 This is a structured interview consisting of 50 questions covering the three abovementioned areas of competency.
Custody and Care of Intellectually Disabled Offenders
The Practical Arrangements
In Norway, mandatory care is managed by a national unit (see Penal Code section 64). It is separated from other mental health units and serves only persons with ID who have committed crimes. Intellectually disabled persons serving a sentence of mandatory care are first placed in this national unit. Later on, they are transferred to local health services that are upgraded in order to be able to cater for the needs of each individual. The national unit remains responsible for both public safety and the rehabilitation of the offender throughout the entire period of the sentence. An important incentive for the local health services to admit someone sentenced to mandatory care in the community, and to adapt their services to that person's needs, is that all expenses while the person serves their sentence are covered by the state. As the person will most likely be transferred to the community once the mandatory care is ended, most local health services consider this a good opportunity to establish adequate services for the person that can continue beyond the time of the mandatory care sentence.
Persons receiving a sentence of imprisonment who are identified as being mentally disabled to a lesser degree, or have an ID that is not recognised, serve their sentence in ordinary prisons and prison units. This means that there are no units especially adapted for persons with ID within the Correctional Service. In accordance with the principle in the Norwegian Correctional Service of serving a sentence as close to home as possible, 29 imprisoned people with ID serve their sentences in prisons all over the country. A distinguishing feature of the Norwegian prison system is the high number of smaller prisons (fewer than 50 prisoners). Being held in a small prison may be positive for a person with ID, as there are fewer people to relate to and the structure of the prison is not as complex as it is in larger units (e.g., fewer levels in a hierarchical organisation). However, small prisons may lack the competence to handle and take care of persons with ID. On the other hand, it may be more difficult for a person with an unidentified ID to hide their disability, as they are more visible to staff. 
Preventive detention
Preventive detention should commence in prisons or units adapted for prisoners with special needs. 30 In these types of prisons, the wings hold between five and eleven prisoners, the area for social interaction between prisoners and staff is quite spacious, and staff should have received different kinds of training allowing them to work across disciplines to meet prisoners' needs. 31 Such facilities should therefore be more capable of meeting the needs of people with an ID sentenced to preventive detention. In order to reduce the risk of committing new offences, a person sentenced to preventive detention should, within sound bounds of safety and security, be given the opportunity to change his/her behaviour and adapt to a life of liberty. 32 These regulations also presuppose more extended and individually designed programmes for prisoners serving sentences of preventive detention than for prisoners serving ordinary prison sentences. 33 The Correctional Service is obliged to design individual programmes where the needs and prospects of persons with ID are taken into consideration, and to prepare them for gradual adaptation to a life of liberty. 34
Challenges for ID Offenders Inside the Criminal Justice System
Over the last two or three decades, international studies of offenders with intellectual disabilities inside the CJS have demonstrated the need for services for this minority group, which tends both to be neglected in the CJS and to reoffend more frequently. Historically, only those ID defendants whose cognitive impairments were most obvious were identified by the courts. Typically, these offenders were committed to the more appropriate services for people with ID. 35 The misplacement of offenders with ID in the mental health system (inappropriate facilities) and those in the correctional system (inappropriate programmes) has been described elsewhere 36 and still feels relevant after 50 years. A common dilemma is that people with ID who have offended, or are at risk of offending, may be dismissed by mainstream ID services as being too difficult to treat. They may also be rejected by local ID services, either because they are not considered to be in need of services or because they are considered too great a risk to other people in the service system. 37 Internationally, there appears to be a variety of approaches in cases of offenders with ID. Research presents several options both within and diverted from the CJS. 38 This is also the situation in Norway, where sanctions may take into consideration the vulnerability of a person in a prison environment and lead to alternative arrangements that are more conducive to community-based care. This has been implemented in some cases during the last year, but for now most offenders with ID still end up in regular prisons.
The majority of ID offenders in Norway, as in other countries, have a mild or borderline ID. These people are considered to be criminally responsible and, according to recent data and research, most had not been identified as having ID or been offered special arrangements within the criminal justice system. Since almost all persons who are sentenced to preventive detention have been subjected to forensic examination, 39 there are good reasons to believe that persons with ID in this group are identified. A significant proportion of prisoners without a recognised ID fall into a criminal justice trap: they are socially and personally vulnerable, but have no ID identification, no facilitation, and no proper aftercare. A prevalence study of ID in Norwegian prisons was conducted in 2008. 40 A total of 143 randomly selected prisoners were interviewed and tested for IQ and suggestibility. The study reported 10.8% as having an IQ of below 70 (ranging from 56-69) and numerous disadvantages associated with their intellectual problems. Compared with non-ID prisoners, these offenders appeared to have had significant adaptive problems since childhood, a higher rate of mental health problems as adults, more convictions, and hence had spent more time in prison. Those prisoners with the lowest level of competence were, paradoxically, excluded from CJS rehabilitation and educational programmes. None of the ID prisoners had been identified by any parts of the CJS as being intellectually disabled, probably due to a lack of knowledge in this area on the part of the relevant professionals (lawyers, police officers and prison officers). The basic lack of knowledge in all parts of the criminal justice system in Norway makes the vulnerability of people with ID even worse. Where it is not known that a person has ID, the CJS will not take into account the needs and difficulties that are specific to people with intellectual problems. Several studies have stressed that the majority of persons with ID experience considerable injustice at various stages in the CJS, beyond that experi- enced by other groups of offenders. 41 The possible consequences of having an ID may render sufferers vulnerable to victimisation through all phases of the CJS.
Arrest and conviction
During their initial contact with the CJS, alleged offenders with ID are exposed to several situations with a potential source of bias or conflict. During interrogation, suspects with cognitive impairments tend to be more suggestible and therefore more vulnerable to the pressures of interrogation. 42 The lack of knowledge among CJS staff about the presence of ID means that they often do not request a pre-trial forensic examination, and the strain throughout the trial prevents offenders with ID from appealing the conviction. 43 In Norway there is the option of sentencing offenders to a community sentence as an alternative to prison (Penal Code section 48). The main purpose of a community sentence is to prevent dropout from the labour market 44 , and it has been used increasingly frequently since it was established in 2002. However, the statistics do not include any details on offenders with ID. 45
Imprisonment and post release
Research on Norwegian prison inmates with ID has revealed that more than 10% have IQ scores of below 70. These prisoners were found to be disadvantaged compared with other inmates in several respects: they were less educated; they had more past and present mental health problems; they were not included in prison rehabilitation programmes; they had had more imprisonments; and they had spent on av- erage almost three times as long in prison. 46 Prison staff expressed doubts about the adequacy of the resources allocated to inmates with ID. 47 They pointed out several problems, including the lack of identification of people with ID, their lack of appropriate support, exclusion from prison rehabilitation services, less access to prison information, poor insight into their own offending circumstances, victimisation in prison, and a lack of supporting strategies among prison staff. 48 Prisoner rehabilitation programmes are generally not adjusted to support the needs of people with ID, and when these prisoners do not take part in rehabilitation programmes, this in turn results in fewer signs of improvement. 49 Their lack of pro-social or problem-solving skills, which often contribute to their coming into contact with the CJS in the first place, is usually unchanged upon their release.
With regard to preventive detention, the Correctional Service is obliged to adapt rehabilitative programmes in accordance with prisoners' needs. 50 This means that where the ID is known, the Correctional Service has to take the prisoner's intellectual capacity into consideration and adapt rehabilitative measures accordingly.Moreover, when offenders are released there is usually no distinction made between ID and non-ID parolees, and there are no local agencies appointed to serve people with ID. Having a criminal record, the ID offender may have problems getting a job and will experience social isolation, a lack of community support, homelessness and an unstructured life, increasing the risk of criminal recidivism. In contrast, persons sentenced to preventive detention have a special arrangement whereby they may be released on parole by the court with the condition that they live in a residence where there are staff to ensure that society is protected from new and serious crimes. The staff is also involved in rehabilitative measures, such as milieu therapy, and in various activities both inside and outside the residence. Several persons with ID have been released into this kind of parole arrangement. According to Penal Code section 44, a person may be placed under this arrangement for up to five years; however, the problem is that persons with ID stay in these residences beyond that limit, some for more than 15 years. The reason for these long-lasting stays is that these people have fairly severe levels of ID (but not an IQ<55) and limited potential for rehabilitation. The risk of recidivism and moving onto new, serious crimes (such as sexual offences) is unlikely to be reduced, thus preventing them from being released. Statistics and a few reports from the forensic psychiatric services have, since the 1950s, found a significant prevalence of offenders with ID 51 -in between 8-10 and 30 percent of forensic psychiatric examinations.
Status and Future Perspectives
The system of mandatory care for ID offenders with 'mental retardation to a high degree' was introduced into Norwegian legislation in 2002, reducing the number of ID offenders who were exempted from regular criminal sanctions. 52 Norwegian rules are very conservative compared with the criminal legislation of most other European jurisdictions, resulting in a minority of ID offenders being diverted from the mainstream CJS. Recent data confirm a small proportion of sentences of mandatory care. Between 2002 and 2018, only 23 persons were sentenced, of whom 11 are still serving their sentence. The national unit, Brøset, has also served as an alternative to being remanded in custody, with 19 such remands since 2002, of which five were subsequently sentenced to mandatory care.
Although just a small group, ID offenders have special needs that the normal forensic system (including prisons) seems unable to meet. The purpose of the Norwegian model is to meet their needs for care as well as society's need for protection. The benefit of providing community services directed at offenders with ID is internationally supported. 53 In one study, it was found that compared with more restrictive, forensic hospitals, services in the community reduced risk, were more cost-effective, and provided high-quality community support. 54 The absence of proper identification, care and treatment of offenders with ID who do not meet the criteria for forensic ID services has been documented in recent research. In recent years, several weak points of the current forensic mental health system have been debated and some changes initiated. For example, interrogation methods have been revised, in collaboration with the Norwegian Association for Persons with Developmental Disabilities. However, these initiatives appear to be di- rected foremost at a limited group of offenders with ID, i.e., those already known to the social ID services. A crucial point for future success rests on responding to McBrien's warnings fifteen years ago: 'One of the most prevalent vulnerable groups amongst offenders comprises those who do not have an intellectual disability as formally defined but who do have much lower cognitive and adaptive abilities than do either the general population or the offending population. ' 55
Consideration, Discussion, Future Perspectives
A suggestion to the Norwegian parliament (Prop. 154L (2017)) has argued that the inclusion criteria for the term 'mentally retarded to a high degree' should change from IQ<55 to IQ<60. Such a change would increase the number of people considered non-accountable due to intellectual disability; based on normal distribution, it would lead to a threefold increase in the proportion of the population falling under this definition (0.135% with an IQ below 55 and 0.379% with an IQ below 60). It is, however, difficult to foresee the consequences of such a change for criminal justice services. Since the legal changes in 2002, 18 persons with a 'mental retardation to a high degree' have been sentenced to mandatory care, while a further five have had their original sentence converted to one of mandatory care. In last year's parliamentary debate, expanding the criteria for serious intellectual disability was supported by research showing that many offenders with ID are incarcerated as regular prison inmates. 56 On the other hand, questions have been raised about the possible financial consequences of increasing the number of offenders who will need very expensive care arrangements. 57 The care and treatment of offenders with ID is highly specialised, but comparisons with services operating in other countries reveal several alternatives. Great Britain and Denmark have institutionalised forensic services for convicted persons with ID, and alternative models to the costly decentralised Norwegian model could be considered if the criteria of being sentenced to mandatory care becomes less restrictive.
